STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BABU JAI N, )
)
Peti ti oner, )
)
VS. ) Case No. 05-3990F
)
FLORI DA AGRI CULTURAL AND )
MECHANI CAL UNI VERSI TY, )
)
Respondent . )
)
FI NAL ORDER

STATEMENT OF THE | SSUE

Whet her Petitioner is entitled to an award of attorney’s
fees pursuant to Section 57.105(5), Florida Statutes, and, if
so, what anount ?

PRELI M NARY STATEMENT

Pursuant to notice, the undersigned conducted a hearing on

January 14 and 15, 2004, in the underlying case of Babu Jain v.

Florida Agricultural and Mechani cal University, DOAH Case

No. 03-3838. A Recommended Order was entered on May 17, 2004,
in favor of Petitioner, Dr. Babu Jain. Petitioner in his
Proposed Recommended Order requested to be reinbursed for
attorney’s fees but did not cite to the authority under which he

made his request.



On June 1, 2004, Petitioner filed Exceptions to Recomrended
Order and Mobtion to Admi nistrative Law Judge for Award of
Attorney’'s Fees Pursuant to Section 57.105(5), Florida Statutes. Y
Respondent also filed Exceptions to Hearing O ficer’s Proposed
Recommended Order on the sane date. Petitioner filed a Reply to
Respondent’ s Exceptions to Recomended Order and Petitioner’s
Reply to Respondent’s Opposition to Awardi ng of Attorneys’ Fees
to Petitioner.

On August 19, 2004, the Florida Agricultural and Mechani cal
University (hereinafter FAMJ) issued a Final Order which
i ncl uded rulings on the exceptions filed by each party and which
did not award attorney’s fees.

An appeal ensued before the First District Court of Appeal
in Case No. 1D04-4167, which resulted in an Opinion issued on
Oct ober 20, 2005, remanding the case to the undersigned for a
determnation of Dr. Jain’s entitlement to attorney’s fees under
Section 57.105(5), Florida Statutes.

Accordingly, the instant case was opened at the Division of
Admi ni strative Hearings. The undersigned issued a Notice of
Hearing scheduling the final hearing for Decenber 13, 2005.
Petitioner filed a letter with the Division on Decenber 2, 2005,
requesting clarification with respect to the Notice of Hearing.
A tel ephone conference call was held on Decenber 7, 2005, which

resulted in a continuance of the hearing date and a briefing



schedul e being established. The hearing was reschedul ed for
January 6, 2006.

Petitioner filed a Petition of Dr. Babu Jain for a
Determ nation as to H's Entitlenent to Attorney’s Fees and Costs
Pursuant to Section 57.105, Florida Statutes, w th acconpanying
affidavits and a Menorandum of Law and Facts in Support of the
nmotion. FAMJ filed a Response to Petition of Dr. Babu Jain for
a Determination as to his Entitlenent to Attorney’s Fees and
Costs Pursuant to Section 57.105, Florida Statutes, wth an
acconpanyi ng affidavit.

Anot her tel ephone conference call took place on January 5,
2006, during which it was decided that the case would proceed on
t he pl eadings and that there would be no |ive hearing. The
parties were pernmitted to file reply menoranda on or before
January 23, 2006. Petitioner filed a Reply of Petitioner to
FAMJ s Responsive Menorandum FAMJ did not file a reply.

The parties requested that O ficial Recognition be taken of
all pleadings filed in DOAH Case No. 03-3838, including the
Recommended Order and Final Oder and of the follow ng pl eadi ngs
and Orders fromthe appeal in First District Court of Appeal
Case No. 1D04-4167: the Cctober 20, 2005, Opinion of the First
District Court of Appeal renmanding the case to the undersigned
and Mandate issued on Decenber 16, 2005; the Index to Record on

Appeal ; Dr. Jain’s Initial and Reply Briefs; and Dr. Jain's



Motion for Rehearing and Clarification and the Novenber 30,
2005, Order denying sane. The parties’ request for Oficial
Recognition of the enunerated docunents is granted. References
to the Florida Statutes is to Florida Statutes, 2005 unless

ot herw se i ndi cat ed.

FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW

1. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceeding. 8 57.105(5), Fla. Stat.; and O der and Mandate in
Case No. 1D04-4167, First District Court of Appeal.

2. Section 57.105(5), Florida Statutes, reads as follows:

(5) In admnistrative proceedi ngs under
chapter 120, an adm nistrative |aw judge
shall award a reasonable attorney's fee and
damages to be paid to the prevailing party
in equal amobunts by the losing party and a

| osing party's attorney or qualified
representative in the sanme manner and upon
t he sane basis as provided in subsections
(1)-(4). Such award shall be a final order
subject to judicial review pursuant to s.
120.68. If the losing party i s an agency as
defined in s. 120.52(1), the award to the
prevailing party shall be against and paid
by the agency. A voluntary dism ssal by a
nonprevailing party does not divest the

adm ni strative |aw judge of jurisdiction to
make the award described in this subsection.

3. Subsection (5) of Section 57.105, Florida Statutes,
directs the undersigned to the precedi ng subsections which set

forth standards to be applied in the analysis of entitlenent to



attorney’s fees. Subsection (1) provides that reasonable
attorney’s fees shall be awarded to the prevailing party to be
paid by the losing party where the losing party or the | osing
party’s attorney knew or should have known that a claimor
defense, when initially presented to the adm nistrative tribuna
or at any tinme before the adm nistrative hearing, “[w as not
supported by the material facts necessary to establish the claim
or defense or [wjould not be supported by the application of
then-existing law to those material facts.”

4. The standards set forth in Subsection (1) and
i ncorporated by reference in Subsection (5) were the result of
an amendnent to Section 57.105, Florida Statutes, in 1999.
s. 4, Ch. 99-225, Laws of Florida. Prior to that anmendnent, the
statute provided for the award of attorney’'s fees when “there
was a conpl ete absence of justiciable issue of either |aw or
fact raised by the conplaint or defense of the losing party.”
These new standards becane applicable to adm nistrative hearings
in 2003 by s. 9, Ch. 2003-94, Laws of Florida, with an effective
date of June 4, 2003. Petitioner filed his Petition for
Adm ni strative Hearing in Septenber 2003. Accordingly, the
newer standards of Section 57.105, Florida Statutes, apply to

this case.



5. In the case of Wendy’s v. Vandergriff, 865 So. 2d 520,

(Fla. 1st DCA 2003),

to Section 57.105:

the court discussed the | egislative changes

[Tl his statute was anended in 1999 as part
of the 1999 Tort Reform Act in an effort to

reduce fri

vol ous litigation and thereby to

decrease the cost inposed on the civil
justice system by broadening the renedies

that were

225, s. 4,

previ ously available. See Ch. 99-
Laws of Florida. Unlike its

predecessor, the 1999 version of the statute

no | onger

requires a party to show a

conpl ete absence of a justiciable issue of
fact or law, but instead allows recovery of
fees for any clains or defenses that are
unsupported. (Citations omtted) However,
this Court cautioned that section 57.105
must be applied carefully to ensure that it
serves the purpose for which it was

i nt ended,
pl eadi ngs.

I n determ

which was to deter frivol ous
(Ctations omtted)

ning whether a party is entitled

to statutory attorney's fees under section

57.105, Fl

orida Statutes, frivolousness is

det er m ned when the claimor defense was

initially

filed; if the claimor defense is

not initially frivolous, the court nust then

det er m ne

whet her the clai mor defense

becane frivolous after the suit was fil ed.

(Gtation

omtted) In so doing, the court

determines if the party or its counsel knew

or shoul d

have known that the clai mor

def ense asserted was not supported by the
facts or an application of existing

law. (Citation omtted) An award of fees is
not al ways appropriate under section 57.105,

even when
successf ul
action or
(Gtation

the party seeking fees was

i n obtaining the disnm ssal of the
summary judgnent in an action.
omtted)

Wendy's v. Vandergriff, 865 So. 2d 520, 523




6. The court in Wendy's recogni zed that the new standard
is difficult to define and nust be applied on a case-by-case
basi s:

Wi le the revised statute incorporates the
‘not supported by the material facts or
woul d not be supported by application of
then-existing law to those material facts’
standard instead of the ‘frivolous’ standard
of the earlier statute, an all enconpassi ng
definition of the new standard defies us.

It is clear that the bar for inposition of
sanctions has been | owered, but just how far
it has been lowered is an open question
requiring a case by case anal ysis.

Wendy’ s v. Vandergriff, 865 So. 2d 520, 524 citing Mullins v.

Kennel ly, 847 So. 2d at 1155, n.4. (Fla. 5th DCA 2003).
7. More recently, the First District Court of Appea
further described the |egislative change:

The 1999 version |owered the bar a party
must overconme before becoming entitled to
attorney’s fees pursuant to section 57.105,
Florida Statutes . . . Significantly, the
1999 version of 57.105 ‘applies to any claim
or defense, and does not require that the
entire action be frivolous.’

Al britton v. Ferrera, 913 So. 2d 5, 6 (Fla. 1st DCA 2005),

quoting Mullins v. Kennelly, supra

8. The Florida Suprene Court has noted that the 1999
amendnments to Section 57.105, Florida Statutes, “greatly expand

the statute’s potential use.” Boca Burger, Inc. v. Richard

Forum 912 So. 2d 561, 570, (Fla. 2005).



9. The phrase “supported by the material facts” found in
Section 57.105(1)(a), Florida Statutes, was defined by the court
in Albritton to nean that the “party possesses adm ssible
evi dence sufficient to establish the fact if accepted by the
finder of fact.” Albritton, 913 So. 2d 5, at 7, n.1.

10. Therefore, the first question is whether FAMJ or its
attorneys knew or should have known that its defense of
Dr. Jain's claimwas not supported by the material facts
necessary to establish the defense when the case was initially
filed or at any tinme before trial. That is, did FAMJ possess
adm ssi bl e evidence sufficient to establish its defense.

11. The parties filed a Pretrial Stipulation the day
before the hearing. The Pretrial Stipulation characterized
FAMJ s position as follows:

It is the position of the University that
Dr. Babu Jain retired at the cl ose of

busi ness on May 30, 2003, pursuant to the
provi sion of the DROP retirenent program
Dr. Jain did not have the right, nor the
authority, to unilaterally rescind his
resignation and retirenent date.

In a letter dated May 5, 2003, the Division
of Retirement infornmed Dr. Jain that it was
providing himwith the “DROP VO D' formthat
had to be signed by hinself and the

Uni versity, for his participation in DROP to
be rescinded. No University official signed
that formnor agreed to rescind his
retirement. On May 30, 2003, Dr. Babu Jain
knew that his retirenent through DROP had
not been voided and that he had in-fact
retired.



The University included the position that
Dr. Jain occupied in its vacancy
announcenment in the * Chronicle of Higher
Education.’” The University, through
Dr. Larry Robinson notified Dr. Jain that
his retirenment rescission was not accepted.
Dr. Jain did not work past May 30, 2003.
Finally, there was never a ‘neeting of the
m nds’, nor any other agreenent between the
Uni versity and Dr. Jain to void his
retirement commtnent. It [is] the
University’ s position that Dr. Babu Jain
retired fromFlorida Agricultural and
Mechani cal University effective at the close
of business on May 30, 2003.

Pretrial Stipulation at 14-15. (enphasis in original)

12. The material facts known by FAMJ necessary to
establish its defense against Petitioner's claimat the tine the
case was filed included: Petitioner’s initial Notice of
El ection to Participate in DROP and Resignation of Enploynment in
which Dr. Jain resigned effective the date he termnated from
DROP (designated as May 30, 2003); Dr. Robinson’s letter dated
May 27, 2003, which asserted that the University was not in
agreenent with Dr. Jain's decision and that the decision to
termnate fromDROP is a nutual one; Dr. Robinson's letter of
May 30, 2003, which informed Dr. Jain that the two sunmer
senester enploynent contracts were issued to himin error and
informing Dr. Jain that he would be paid through May 30, 2003,
hi s desi gnated DROP date; the refusal of anyone from FAMJ to

sign the DROP-VAO D form provided to Dr. Jain by the Division of



Retirement; the reassi gnment of another instructor to take over
Dr. Jain's classes the first Monday follow ng the designated
DROP term nation date; and the Refund of Over paynent of Sal ary
Form and resulting salary deduction fromDr. Jain s sick | eave
payout .

13. It is difficult to determ ne what, if any, additional
facts FAMJ | earned through di scovery. That is, whether
deposition testinmony of FAMJ officials enlightened FAMJ or its
attorneys as to material facts not known at the tinme the case
was filed by Dr. Jain, is not readily apparent.

14. However, a review of the pre-trial depositions reveals
mat erial facts which supported FAMJ s defense that the sumer
contracts were issued in error and that there was no neeting of
the m nds between the parties regarding voiding Dr. Jain’s DROP
participation. |In particular, Dr. Robinson, Provost and Vice-
President for Academic Affairs, testified in deposition that
when he signed Dr. Jain’s sumrer enploynent contracts on May 20,
2003, he had no know edge of Dr. Jain’s participation in the
DROP program that he first becane aware that Dr. Jain was in
DROP with a DROP term nation date of May 30, 2003, upon
receiving a May 21, 2003, nenorandum from Nellie Wodruff,
Director of the FAMJ Personnel Ofice; and that Dean Larry
Ri vers did not have the authority to issue work assignnments for

any of his faculty beyond their DROP dates.

10



15. Additionally, Dr. Henry WIllians, Assistant Dean for
Sci ence and Technol ogy, testified in deposition that when he
signed the Recomendation for Summer Enpl oynent on May 5, 2003,
whi ch recomrended Dr. Jain for teaching sumrer courses begi nning
May 12, 2003, he was unaware that there was a 30-day w ndow
during which a DROP participant could not be enpl oyed.

16. (Qbviously, when the undersigned weighed all of the
evi dence, including evidence presented at hearing which is not
part of this analysis, it was determ ned that the preponderance
of the evidence was in favor of Dr. Jain’s position. However,
that is not the standard to be applied here. The undersigned
concludes that at the tinme the case was filed and prior to the
commencenent of the hearing, FAMJ possessed adm ssi bl e evidence
sufficient to establish the fact that it did not give witten
agreenent to his decision to abandon DROP and resune enpl oynent
if accepted by the finder of fact. Wile the finder of fact
ultimately did not agree with FAMJ, FAMJ possessed the materi al
facts necessary to establish the defense, i.e., adm ssible
evi dence sufficient to establish the fact if accepted by the
trier of fact, when the case was filed and prior to the fina
heari ng.

17. The second question is whether FAMJ s defense would

not be supported by the application of then existing lawto

11



those material facts, when the case was initially filed or at
any tinme before the final hearing.

18. In the Pretrial Stipulation, the parties referenced
Sections 121.091(13) and 121.021(39), Florida Statutes, as
provisions of law relevant to the determ nation of the issues in
the case.? These statutory provisions were al so referenced by
t he undersigned in the Recommended Order as “two conpeting
statutory provisions.” Recommended Order at 15.

19. Subsection 121.091(13), Florida Statutes, establishing
the DROP program was created by s. 8, Ch. 97-180, Laws of
Florida, with an effective date of January 1, 1999.%

20. Section 121.091(13), Florida Statutes (2003), read as
foll ows:

DEFERRED RETI REMENT OPTI ON PROGRAM --1n
general , and subject to the provisions of
this section, the Deferred Retirenment Option
Program hereinafter referred to as the
DROP, is a program under which an eligible
menber of the Florida Retirenent System may
elect to participate, deferring receipt of
retirement benefits while continuing

enpl oynment with his or her Florida
Retirenment System enployer. The deferred
nonthly benefits shall accrue in the System
Trust Fund on behal f of the participant,

pl us interest conpounded nonthly, for the
specified period of the DROP participation,
as provided in paragraph (c). Upon

term nation of enploynment, the participant
shall receive the total DROP benefits and
begin to receive the previously determ ned
normal retirenent benefits. Participation
in the DROP does not guarantee enpl oynment
for the specified period of DROP.

12



Participation in the DROP by an eligible
menber beyond the initial 60-nonth period as
aut horized in this subsection shall be on an
annual contractual basis for al

partici pants.

21. Section 121.021(39)(b), Florida Statutes (2003), read
as follows:

"Term nation' for a nmenber electing to
partici pate under the Deferred Retirenent
Option Program occurs when the Deferred
Retirement Option Program participant ceases
all enpl oynent relationships with enployers
under this systemin accordance with s.
121.091(13), but in the event the Deferred
Retirement Option Program participant shoul d
be enpl oyed by any such enployer within the
next cal endar nmonth, termnation will be
deemed not to have occurred, except as
provided in s. 121.091(13)(b)4.c. A |leave
of absence shall constitute a continuation
of the enpl oynent relationship.

22. Unlike the situation in Albritton, supra, the DROP

programwas rel atively new and the statutes creating the sane
were not well established provisions of law. Dr. Jain was in
the first “class” of DROP for FAMJU FAMJ and its |awers did
not have the benefit of established case | aw that di scussed DROP
and its provisions when this case was filed or at any tine
before the hearing. Wile general contract |aw also canme into
play, it had to be considered in the context of the DROP

program which had no precedent of case |aw.

13



23. FAMJ argues in its Response to the Mdtion for
Attorney's Fees that it interpreted the provision in Section
121.091(13), Florida Statutes, that requires witten approval of
t he enpl oyer to be either the DROP VO D form provi ded by the
Division of Retirenment or a witten docunent, executed by the
designated University official, specifically approving
Petitioner's decision. "The University did not believe the
enpl oynent contracts that were issued to Petitioner in error,
woul d constitute witten approval.”" FAMJ s Response at 5. This
argunment is consistent with the position FAMJ took in the
Pretrial Statenent quoted above, that there was never a neeting

of the mnds "or any other agreenment” that Dr. Jain's retirenment
resci ssion was accepted.

24. Acritical conclusion in the Recormended Order is
found in paragraph 38: "Moreover, while the FAMJ adm ni stration
did not sign the DROP-VO D form the contracts issued to
Dr. Jain constitute witten approval of Dr. Jain's enpl oyer
regarding nodification of his term nation date."

25. FAMJ al so took the position in the Pretri al
Stipulation that Dr. Jain did not work past May 30, 2003, based
upon the material facts recited above. Under that reading of

the facts, Dr. Jain did not work during the next cal endar nonth

after DROP, and, therefore term nated enpl oynent consistent with

14



the definition of "term nation” in Section 121.021(39)(b),
Fl ori da Statutes.
26. Again, while the undersigned did not agree wwth FAMJ s
application of the material facts to the then-existing |aw,
FAMJ s interpretation was not conpletely without nerit. See

Mul lins v. Kennerly, 847 So. 2d 1151, 1155. (Case conpletely

without nerit in |law and cannot be supported by reasonabl e
argunment for extension, nodification or reversal of existing | aw
is a guideline for determining if an action is frivolous.)

27. Accordingly, the undersigned concludes that at the
time the case was filed and prior to the comencenent of the
heari ng, FAMJ did not know and could not be expected to know
that its defense would not be supported by the application of
then-existing law to the material facts necessary to establish
t he def ense.

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

ORDERED:

Petitioner’s Motion for Attorney’ s Fees is deni ed.

15



DONE AND ORDERED this 1st day of March, 2006, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 1st day of March, 2006.

ENDNCOTES

1/ Petitioner stated in his Initial Brief filed with the First
District Court of Appeal, Case. No. 1D04-4167, “presumably, the
ALJ did not act upon Appellant’s Exceptions and Mdtion because
she did not consider that she continued to have jurisdiction to
do so.” (lInitial Brief at 19) Petitioner’s presunption is
correct. FAMJ, as the agency issuing the final order, ruled on

t he exceptions pursuant to Section 120.57(1)(k), Florida
Statutes. The Mdttion for Attorney’'s Fees was filed after the
Recommended Order was entered and before the Final Oder was

i ssued. Accordingly, the undersigned could not have ruled on the
noti on because no final order had been issued at the tinme the
notion was filed, and, therefore, there was no prevailing party.
No notion for fees was filed after the Final O der was issued
until the case was rermanded to the Division. Because the court’s
di scussi on of whether the notion was untinely is dispositive of
that issue (Order, p. 3), the undersigned will not address
further the issue of tineliness and will proceed to the

determ nation of entitlenent to attorney’ s fees.

2/ The parties also referenced Florida Adm nistrative Code

Chapter 6C3-10 pertaining to tenure and ot her personnel matters
concerni ng FAMU.

16



3/ The effective date of Subsection 121.091(13) was contingent,
upon the Division of Retirenent's receiving favorable letters
fromthe Internal Revenue Service. s. 10, Ch. 97-180, Laws of
Fl ori da.

COPI ES FURNI SHED

El i zabet h McBri de, General Counse
O fice of the General Counse
Florida A & M University

300 Lee Hall

Tal | ahassee, Florida 32307-3100

Antoneia L. Roe, Esquire

O fice of the General Counsel
Florida A & M University

300 Lee Hall

Tal | ahassee, Florida 32307-3100

Arthur Lewis Stern, II1, Esquire

1904 | ndi anhead Dri ve
Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal wth the agency O erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.

17



